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	amendment of solicitation/
	1.  CONTRACT ID CODE
	PAGE OF PAGES

	modification of contract 
	NAS 9-98100
	1
	4

	2.  AMENDMENT/MODIFICATION NO.
	3.  EFFECTIVE DATE
	4.  REQUISITION/PURCHASE REQ. NO.
	5.  PROJECT NO. (If applicable)

	 Contract Action 69
	See Block 16C Below
	N/A
	N/A

	6.  ISSUED BY
	CODE
	
	7.  ADMINISTERED BY (If other than Item 6)
	CODE
	

	NASA LYNDON B. JOHNSON SPACE CENTER

Attn: Lawrence A. Kenyon, PCO, Mail Code: BN

2101 NASA Road One

Houston, TX  77058


	

	8.  NAME AND ADDRESS OF CONTRACTOR (No., street, county, State, and ZIP Code)

	LOCKHEED-MARTIN SPACE OPERATIONS COMPANY

Attn: David F. Bruce, Manager of Contracts

501 Gemini Avenue

Houston, TX   77058

	CODE
	
	FACILITY CODE
	

	(x)
	9A.  AMENDMENT OF SOLICITATION NO.
	9B.  DATED (SEE ITEM 11)

	
	
	

	
	10A.  MODIFICATION OF CONTRACT/ORDER NO.
	10B.  DATED (SEE ITEM 13)

	X
	                         NAS 9-98100 
	Originally dated: 10/01/98

	11.  THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS

	

	
	
	The above numbered solicitation is amended as set forth in Item 14.  The hour and date specified for receipt of Offers
	
	is extended,
	
	is not extended.

	Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

	
	
	

	(a) By completing Items 8 and 15, and returning
	
	copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offor

	submitted; or (c) By separate letter or telegram which includes a reference to the solicitation and amendment numbers.  FAILURE OF YOUR ACKNOWLEDGEMENT TO

	BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT IN REJECTION OF

	YOUR OFFER.  If by virtue of this amendment you desire to change an offer already submitted, such change may be made by telegram or letter, provided each telegram

	or letter makes reference to the solicitation and this amendment, and is received prior to the opening hour and date specified.

	12.  ACCOUNTING AND APPROPRIATION DATA (If required)

	

	13.  THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS,
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.(x) 

	(x)
	A.  THIS CHANGE ORDER IS ISSUED PURSUANT TO:  (Specify authority) THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE

	
	CONTRACT ORDER NO. IN ITEM 10A.
	FAR 52.243-2 Alt. II (Apr 84) Changes & FAR 52.232-22, LOF

	
	B.  THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES (such as changes in paying office,

	
	appropriation date, etc.) SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(b).

	
	C.  THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:



	X
	52.245-5 Government Property (Cost-Reimbursement, Time-and-Material, or Labor-Hour Contracts)

	
	d.  OTHER (Specify type of modification and authority)

	
	

	
	
	
	X
	
	
	

	E.  IMPORTANT:  Contractor
	
	is not,
	Xx
	Is required to sign this document and return
	    3 
	copies to the issuing office.

	

	14.  description of amendment/modification (Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

	The purpose of this modification is to grant the Contractor rent-free use of the Government property identified in Section J-6 for commercial customers consistent with the Statement of Work and the Federal Acquisition Regulation (FAR).  The Contractor’s use of this property is conditioned on providing the Government adequate consideration under Contract NAS9-98100 and subject to the terms and conditions of the approved agreement for commercial use.  This clause provides the Contractor approval to use the property identified in Section J-6, as anticipated in the Statement of Work. This clause shall remain in effect for one year and  the contractor’s percentage of non-Governmental use of the Government equipment in Section J-6 shall not exceed 25 for a period of 3 months without  prior approval of the Associate Administrator for Procurement.



	Except as provided herein, all terms and conditions of the document referenced in Item 9A or 10A, as heretofore changed, remains unchanged and in full force and effect.

	15A.  NAME AND TITLE OF SIGNER (Type or print)
	16A.  NAME AND TITLE OF CONTRACTING OFFICER (Type or print)

	David F. Bruce, Contracts Manager
	Gail L. Boyes, Contracting Officer

	15B.  CONTRACTOR/OFFEROR
	15C.  DATE SIGNED
	16B.  UNITED STATES OF AMERICA
	16C. DATE SIGNED

	
	Original signed by
	
	3/9/00
	 BY
	Original signed by
	
	3/9/00

	(Signature of person authorized to sign)
	
	(Signature of Contracting Officer)
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Prescribed by GSA
FAR (48 CFR) 53.243


H.22 COMMERCIAL USE OF GOVERNMENT PROPERTY

This clause establishes procedures whereby the Contractor can allow commercial customers to use the property identified in Section J-6 and enables the Contractor and the Government to agree to an equitable adjustment pursuant to FAR 45.404(d) for the rent-free use of the property identified in Section J-6.  This equitable adjustment shall provide the Government adequate consideration for the Contractor’s commercial use of the property on an “as available” basis.  

a. Contents of Agreement:  The Contractor and the commercial user shall document all commercial services which the Contractor intends to render using the property identified in Section J-6 using sections I and II of the Project Service Level Agreement form established by DRD  2.2. The agreement for commercial use shall detail the scope of work for the project, the required levels of service in service units, and any other project unique requirements with performance expectations.  The Contractor and the commercial user also shall agree upon the terms and conditions for providing services to commercial customers. 
b. Outside Approvals: The Contractor shall be responsible to obtain all necessary licenses and permits needed to perform its commercialization operations including those relating to export control.  When external controls such as access to spectrum apply to the use of any particular item of property, however, the Government will provide reasonable assistance in obtaining the needed approvals. 

c.  SOMO Approval of Use: The Contractor shall provide its tentative agreement for commercial use, including all of the attendant business terms and conditions, to SOMO for review.  In addition, the contractor shall calculate the overall capacity of the property identified in Section J-6 that is proposed to be used in the agreement for commercial use and provide evidence there is excess capacity sufficient to support the commercial use.  If the proposed agreement for commercial use involves enhancements/modifications to the property identified in section J-6, the Contractor must demonstrate that these enhancements/modifications will not interfere with the Government’s use of said property.  The Government shall authorize the use of property identified in Section J-6 for commercial purposes when SOMO determines that there is extra capacity and that such use is in the best interests of the Government. The Contractor’s use of the property shall be limited to scope of use described in the approved agreement for commercial use. 

d. Right of Surveillance:  SOMO shall have the ability to survey any commercial work the Contractor is performing if that work involves the use of property identified in Section J-6. 
e. Equitable Adjustment:  After Government approves the agreement for commercial use, the parties shall negotiate an equitable adjustment to Contract NAS9-98100 based on the fair market for the use/intended use of the property identified in Section J-6.  [

f. “As Available” Use: The Government recognizes that the Contractor’s commercial services to its customers depend upon the reliability of the Contractor’s access to that property.  Accordingly, the Government will use reasonable efforts to mitigate any conflict with the Contractor regarding its commercial use of the property identified in Section J-6. Additionally, the Government will make reasonable efforts to notify the Contractor in advance of any condition which may affect its commercial use, such as, power outages and emergency or unusual facility access restrictions.  The Contractor, however, recognizes that the Government reserves the right to exercise priority for use of its property (e.g., Commercial launch services would take priority over ongoing data services.)  In the event any commercial use of the property identified in Section J-6 adversely affects any of the Government operations, the Contracting Officer shall notify the Contractor.  The Contractor shall respond immediately by implementing any remedial action directed, to include suspension of the specific commercial use.  
g. Termination of Use:  Upon reasonable notice to the Contractor, the Contractor Officer also may withdraw the permission granted by this clause for commercial use of the property identified in Section J-6, in whole or in part, for any of the following reasons: (1) Termination of a relevant portion of Contract NAS9-98100;  (2) Removal of any designated property from the category of Government-furnished property under this Contract;  (3) Actual or projected commercial use of any identified property, which may negatively affect performance under this Contract; or (4) Termination of permission for commercial use is, otherwise, in the Government’s best interest.  If the Contracting Officer withdraws, in whole or in part, permission for commercial use of the property identified in Section J-6, the Contractor shall be entitled to pursue an equitable adjustment in cost or fee under Contract NAS9-98100 so long as such equitable adjustment does not exceed that which was already obtained by the Government for the particular commercial use. 

h.  Other Terms and Conditions:

1. Unless specifically identified in the approved agreement for commercial use, the Government shall not be responsible for providing any related property such as consumables, or logistics services necessary for the Contractor’s commercial use of the property identified in Section J-6. The Government shall not be responsible for shipment of any items related to this clause.

2. The Government shall not be obligated to protect any non-NASA data related to the Contractor’s commercial use of the property identified in Section J-6.  In recognition that the property may be located in public areas, the Government also has no obligation to protect any data or property from viewing, photographing or recording. 

3. The Contractor’s commercial use of the property identified in Section J-6, as well as its access to NASA sites must fully comply with all applicable laws, rules, and regulations. The Contractor must also provide advance notice necessary to enable commercial use, such as, clearance from the Government for customer access to the property and receipt of Contractor’s property necessary for the commercial use.

4. If the agreement for commercial use involves enhancements to or modifications of property identified in section J-6, then the Government shall have the right to purchase any of said enhancements or modifications consistent with clause H.8 of this contract.

5. Neither the Contractor nor its customers may represent in any promotional, advertising, or other material that NASA endorses any product or service provided through the commercial use of the property identified in Section J-6.  The Contractor further agrees that NASA shall have the opportunity to review and concur in all releases including requests for information and press and news releases arising out of the commercial use of the property prior to release. 

6. The Contractor shall be liable to the Government, in accordance with the Government Property clause of this contract, for damage to or loss resulting from commercial use of the property identified in Section J-6. 

7. `The Contractor shall indemnify and hold harmless the United States from any third party liability, including that from the Contractor’s customers arising out of any aspect of the commercial use of the property identified in Section J-6.  The Contractor shall obtain similar written waivers from each customer and these waivers shall be reflected in the agreement for commercial use. The Contractor shall obtain, at its own expense, insurance to cover this liability, naming the United States as an additional insured.  The amount of general aggregate liability coverage under this insurance policy shall be at a minimum of $10,000,000 for each occurrence, and in the aggregate, per year.  The Contractor shall procure and maintain the insurance described above, and provide NASA with proof of insurance prior to using the property to provide commercial services.  The Contractor shall notify the Government whenever changes or renewals to the pertinent insurance policies occur.

8.  The Contracts Dispute Act of 1978 and the Disputes clause of this contract, shall be the sole means for the Contractor to file claims or seek redress for the Government’s alleged failure to perform any matter related to the commercial use of the property identified in Section J-6. 














































2

